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MEMORANDUM AND ORDER

This matter cones before the court on Defendants’ Mtion to
Quash Plaintiffs’ Subpoena for the Deposition of Governnent Counsel
and for Expedited Consideration. Upon consideration of defendants’
nmotion, plaintiffs’ opposition, and defendants’ reply, the court

wi || DENY defendants’ notion, as di scussed and ordered bel ow.

Backgr ound

The allegations in this case arise from what has becone
popul arly known as “Filegate.” Plaintiffs allege that defendant
FBI and def endant Executive Ofice of the President (EOP) willfully
and intentionally violated plaintiffs’ rights under the Privacy Act
by inproperly obtaining and releasing their FBI file information.
Mor eover, plaintiffs allege that Bernard Nussbaum Craig

Li vi ngstone, and Ant hony Marceca conmtted the comon-law tort of



invasion of privacy by willfully and intentionally obtaining
plaintiffs’ FBI files for inproper political purposes.

On February 18, 1997, pursuant to the Westfall Act, 28 U S.C
8§ 2679(d)(1), the United States, through then-Deputy Assistant
Attorney Ceneral Eva Plaza, filed a notice of substitution of
itself for defendants Nussbaum Li vi ngst one, and Marceca.
Plaintiffs chall enged the substitution and asked the court to find
that these individual defendants were acting outside the scope of
their enploynent. The court declined to adopt plaintiffs’
conclusion, rejected the United States’ contention that “because
the defendants were political appointees, it was wthin the scope
of their enploynent to gather . . . FBlI files for partisan
political purposes,” found that plaintiffs had raised a genuine
i ssue of material fact as to whether the individual defendants were
acting within the scope of their enploynent, and held that
plaintiffs were entitled to sone discovery on this issue, along

with the i ssue of class certification. Alexander v. FBI, Cv. No.

96- 2123, Menorandum OCp. at 18 (D.D.C. June 12, 1997).

A recent ruling of this court has set a date-certain deadline
on this initial phase of discovery. On April 21, 1999, the court
held that plaintiffs are allowed only five further depositions
(excl udi ng the depositions of Betsy Pond and Deborah Gorham on the
i ssues of class certification and scope of enploynment and that all

di scovery on these i ssues nust end by June 12, 1999. See Al exander

v. FBI, Cv. No. 96-2123, Menorandumand OQpinion at 7 (D.D.C. Apr.
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21, 1999). On June 7, 1999, plaintiffs served a subpoena duces
tecum and Notice of Rule 30(b)(6) Deposition on the Departnent of
Justice. Plaintiffs’ Notice asks that the Departnent of Justice
desi gnate the appropriate person or persons to testify about *al

matters which refer to, or relate to, or form the underlying
factual basis” for the United States’ certification. Plaintiffs’
Notice of Rule 30(b)(6) Designation at 2. The deposition was
noticed for June 11, 1999, at 8:00 a.m On June 8, 1999,
def endants noved to quash plaintiffs’ subpoena on the basis of
rel evance, attorney-client privilege, attorney work-product
privilege, and deliberative process privilege. Defendants have not
moved for a protective order. On June 10, 1999, the court
tenporarily stayed the deposition pending further order. For the
reasons stated below, the court will deny defendants’ notion but
will significantly |imt plaintiffs’ scope of inquiry to avoid

clearly privileged testinony and docunents from being rel eased.

1. Analysis
A. Rel evance

Plaintiffs seek to discover the facts underlying the Deputy
Assistant Attorney GCeneral’s certification. See Plaintiffs’
Qpposition at 3-4. Def endants contend that, based on a |ack of
relevance, plaintiffs are not entitled to discover the facts
underlying that certification, even though they bear directly upon
whet her the individual defendants were acting within the scope of
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their enploynent. According to defendants, these facts are nade

irrel evant by the de novo standard of review under which this court

nmust anal yze the Westfall Act certification and, consequently, the
scope- of - enpl oynent i ssue. This argunent is incorrect. These
facts are rel evant because of the de novo standard and the issues
needed to be resolved in this case—e.qg., whether the individua
defendants were acting in the scope of their enploynent,
notw t hstandi ng the Deputy Assistant Attorney General’s review of
them as described bel ow.

Rul e 26(b)(1) of the Federal Rules of Civil Procedure, which
addresses the scope of discovery, states that “[p]arties may obtain
di scovery regarding any matter, not privileged, which is rel evant
to the subject matter involved in the pending action . . . . The
i nformati on sought need not be admssible at the trial if the
i nformati on sought appears reasonably calculated to lead to the
di scovery of adm ssible evidence.” FED. R QGv. P. 26(b)(1).
Clearly the Deputy Assistant Attorney CGeneral’s certificationis a
rel evant matter, since it affects the determ nation of whether the
i ndi vi dual defendants are proper defendants to this lawsuit. See
28 U.S.C. 8§ 2679. The case law in this circuit is clear, and
defendants agree, that the Wstfall Act certification is not

conclusive and that plaintiffs may challenge it. See Kinbro v.

Velten, 30 F.3d 1501 (D.C. Cir. 1994). The court’s review of the

certification, if plaintiffs showa genuine i ssue of material fact,



is to take place under a de novo standard after an evidentiary
hearing. [d. at 15009.

Contrary to defendants’ reasoning, the facts plaintiffs
seek—+.e., those bearing upon whether the individual defendants
acted in the scope of their enploynent, including the identify of
gover nment enpl oyees wi th know edge of rel evant facts and docunents
containing simlarly relevant information—are not made irrel evant
by the de novo standard of review. Presumably the Deputy Assi stant
Attorney General and plaintiffs would generally have an interest in
the same nucleus of facts as relevant to whether the individua
defendants acted within the scope of their enploynent. It is
exactly this set of facts that plaintiffs will need di scovery of to
present their argunents at any evidentiary hearinginthis matter.?
Therefore, because the facts plaintiffs seek-which hopefully
underlie the Westfall Act certification and which bear directly
upon whet her the individual defendants shoul d even be defendants in
this case—are di scoverabl e, defendants’ contention to the contrary
must be rejected. Put another way, plaintiffs are entitled to
| earn facts bearing upon whether the individual defendants acted
within the scope of their enploynent, unless the release of this
information would infringe upon privileged matter. Westfall Act

certification, no matter what standard of review the court uses in

The court expresses no opinion at this tine as to whether
the controlling law requires an evidentiary hearing or whether
witten submssions will suffice.
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reviewing it, does not alter the rel evance of these facts. The de
novo standard of reviewonly bolsters the i nportance of these facts
because of the |l ack of deference given to the certification.

The court agrees wth defendants’ relevance argunents,
however, to the extent that plaintiffs seek to | earn the process
behi nd the Deputy Assistant Attorney General’s certification, the
adequacy of that determ nation, or the internal deliberations of
the Departnent of Justice regarding the facts gathered
Plaintiffs renedy for any shortcom ng i n those respects i s through
the presentation of the rel evant facts described above directly to
t he court under a de novo standard, not though indirectly attacking
t he i nadequate process of or basis for the certification. See id.
(noting that the Westfall Act certification should be given “no
particul ar evidentiary weight” except to the extent that it is
given “"prima facie' effect”). Thus, because the process used by
the Deputy Assistant Attorney Ceneral is not relevant to any
determ nation needed to be made by this court, and because the
adequacy of the information available to the Deputy Assistant
Attorney General is not in and of itself relevant given the de novo
standard of review, plaintiffs may not rely upon these theories to

justify discovery.?

2Because the court holds that these specific matters are
irrelevant, the court need not address defendants’ claimthat the
internal deliberations of the Departnment of Justice are protected
by the deliberative process privilege.
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In conclusion, plaintiffs are entitled in ternms of discovery
to facts that bear upon whether the individual defendants acted
within the scope of their enpl oynent because these facts directly
pertain to the evidentiary determ nati on needed to be nmade by this
court as to the scope-of-enpl oynent issue. The adequacy of and
process behind the Deputy  Assi st ant Attorney GCeneral’s
certification do not fall wthin this discoverabl e category.

It is the court’s perception that what is truly the gravanen
of defendants’ notion to strike is not the facts plaintiffs seek to
di scover. Rather, it is how and from whom plaintiffs seek to
di scover these facts to which defendants object. But this issueis
not one of relevance; it is one of procedure and privilege. The

court will now turn to that analysis.

B. Procedure and Privil eges

1. Rule 30(b)(6)

Every privil ege argunent that defendants assert rests upon the
assunption that plaintiffs seek to depose opposing counsel in
conjunction with the discovery of the relevant facts discussed
above. One need |look no further than the title of defendants’
notion, “Mdtion to Quash Plaintiffs’ Subpoena for the Deposition of
Governnment Counsel ,” to appreciate defendants’ reliance on this
prem se. As discussed inthis section, defendants’ assunption does

not appear to be well founded, at least in the materials presented



to the court, and it certainly has not been proved. Accordingly,
def endants’ notion nust be denied on this ground al one.?

Rul e 30(b)(6) states that “[a] party may in the party’s notice
and in a subpoena nanme as the deponent a . . . governnmental agency
and describe with reasonable particularity the matters on which
exam nation is requested.” Fen. R Qv. P. 30(b)(6). Plaintiffs
have done so in this instance, and defendants do not chal |l enge the
particularity of plaintiffs’ description. “I'n that event, the
organi zation so naned shall designate one or nore officers,
directors, or managing agents, or other persons who consent to
testify on its behalf. . . . The persons so designated shall
testify as to matters known or reasonably available to the
organi zation.” 1d.

Evidently defendants’ position is that plaintiffs may not
receive any testinony under their reasonably particul ar
description, which the court has already held to seek di scoverable
matter, because defense counsel would be the only appropriate
W t nesses and several privilege doctrines, in their view, preclude
all such testinony from being given. In their brief, defendants
state that “[p]laintiffs seek, for all intents and purposes, to

depose DQJ attorneys, who are counsel in this case, about their

3 As discussed in the next section, which deals with
defendants’ privilege argunents (assum ng arguendo that the only
person conpetent to be designated under plaintiffs’ Rule 30(b)(6)
notice i s opposing counsel), defendants’ assunption does not |ead
to the quashing of the deposition.
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investigation and evaluation of the facts and circunstances
underlying this action on which the Attorney General’s scope
certification is based.” Def endants’ Mbdtion at 2. Def endant s
| ater reveal that the “persons nost know edgeabl e about the basis
for the Attorney General’s certification, whom DQJ woul d have to
designate to testify on its behalf under Rule 30(b)(6), and whose
notes and nenoranda of that investigation would have to be
produced, are the DQJ attorneys who conducted the inquiry on which
the scope certification was based.” 1d. at 4. In a declaration
attached to defendants’ notion, defendants’ counsel, Janes J.
Glligan, states that the “individuals who conduct ed t he Depart nent
of Justice’'s internal scope-of-enploynent inquiry were nyself,
El i zabeth Shapiro, Allison Gles, and Tinothy Garren, all Trial
Attorneys in the Cvil D vision. Al of these individuals are
counsel for the governnent defendants responsible for the
litigation of this case.” GIlligan Decl. { 3.

The court draws three conclusions from these circunstances.
First, defendants have not subm tted any support for the concl usion
t hat defendants’ counsel would be the only viable designation in
response to plaintiffs’ Rule 30(b)(6) notice. Glligan's
decl aration states that Deputy Assistant Attorney CGeneral Pl aza no
| onger works for the Departnent of Justice, yet Rule 30(b)(6)
explicitly contenplates that persons not currently enployed by a
gover nment al agency but who “consent to testify on its behal f” may
be designated if otherw se appropriate. Feb. R Cv. P. 30(b)(6).
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That Plaza is no | onger a DQJ enpl oyee is not determ native of her
avai lability as a witness under the rule. Mor eover, defendants
have made no attenpt (except conclusorily) to show why Pl aza or her
successor, after reasonable preparation to testify about nmatters
reasonably known by the designating party, would be an inadequate
Rule 30(b)(6) witness. See FED. R Cv. P. 30(b)(6) (stating that
“[t]he persons so designated shall testify as to matters known or

reasonably avail able to the organization.”); Protective Nat'|l Ins.

v. Commonwealth Ins., 137 F.R D. 267, 277-78 (D. Neb. 1989) (“If

[Rule 30(b)(6)] is to pronote effective discovery regarding
corporations the spokespersons nust be inforned. This neans that:
"[ The corporation] nust make a consci enti ous good-faith endeavor to
designate the persons having know edge of the matters sought by
[the interrogator] and to prepare those persons in order that they
can answer fully, conpletely, unevasively, the questions posed by
[the interrogator] as to the rel evant subject matters.’” (quoting

Mtsui & Co. v. Puerto Rico Water Resources Auth., 93 F.R D. 62, 67

(D.P.R 1981))). Because of the relevance of the facts plaintiffs
seek, the court is not willing to blindly accept defendants’
assunption that opposing counsel would be the only appropriate
desi gnees. Second, and setting aside the assunption (as the court
nmust) that only governnent counsel woul d be appropriate w tnesses,
plaintiffs are entitled to this relevant testinony (to the extent
it is not privileged, as discussed below). There is nothing
defective in plaintiffs’ Rule 30(b)(6) notice. Because plaintiffs
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seek di scoverable information and have properly noticed this Rule
30(b)(6) deposition, defendants “shall” designate an appropriate
witness. FeD. R Qv. P. 30(b)(6). Third, assum ng that gover nnent
counsel handling this case are the only appropriate w tnesses and
further assumng (as the court holds below) that the testinony
plaintiffs seek is not entirely privileged, then governnent counsel
shal |l be designated as would any other wtness. The testinony
sought by plaintiffs under these assunptions, as limted bel ow,
would be wunavailable from any other neans, relevant, non-
privileged, and crucial to the preparation of plaintiffs’ chall enge

of the scope-of-enploynent certification. See Religious Technol ogy

Ctr. v. F.AC.T. Net, Inc., 945 F. Supp. 1470, 1480 (D. Col 0. 1996)

(holding that these elenments nust be net if the deposition of
opposi ng counsel is to be allowed). For these reasons, defendants’

nmotion to quash will be deni ed.

2. Attorney-Client and Attorney Work-Product Privileges

The court has already held that defendants’ notion nust be

deni ed because they have not shown that defendants’ counsel
handling this case would be the only appropriate witness in
response to plaintiffs’ Rule 30(b)(6) notice and because plaintiffs
are otherwise entitled to the relevant information that they seek,
as limted above by the court. Since defendants may decide to

designate their counsel, however, the court wll address
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def endants’ privilege argunents as they apply at this tinme, since
t hey have already been briefed and in the interest of preventing
further delays. It should be noted that the court is addressing
these privilege clains in terns of a wholesale quashing of
plaintiffs’ Rule 30(b)(6) notice, and the court’s findings are not
necessarily dispositive of every question that may be asked at the
deposi tion. In other words, although the court will hold that
neither the attorney-client nor attorney work-product privilege
precl udes the deposition of defense counsel on the rel evant issues
di scussed above, as further limted by the court below, this is not
to say that these privileges will not apply depending upon the
guestions asked at the deposition. For the purposes of quashing
this deposition and as a general matter, however, the court holds
that certain facts plaintiffs seek do not inpinge upon these
privil eges.

Def endants contend that the Rule 30(b)(6) deposition nmust be
quashed based upon the application of the attorney-client and
attorney work-product privileges. Def endants argue that, as
governnment counsel, they talked only with current and forner
government enpl oyees in connection with rendering | egal advice to
the Attorney General as to the Wstfall Act certification.
Def endants’ Mdtion at 5. “Hence, counsel’s nental inpressions and
recol l ecti ons of those conversations are protected fromdisclosure
by the attorney-client privilege.” [d. Mreover, according to
def endants, counsels’ |egal opinion, both witten and non-witten,
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inplicated by this subject nmatter would fall under the attorney
wor k- product privilege as | egal opinion generated in anticipation
of litigation. The court agrees that counsels’ nental inpressions
and the substance of their confidential comunications are
privileged—by either the attorney-client or attorney work-product
privilege, depending upon the circunstances—but disagrees wth
defendants’ argunents as to the identities of people and the
docunents pertaining to the investigation that were reviewed in
connectionwith the Westfall Act certification, excludi ng docunents
cont ai ni ng | egal advi ce or opinion generated in anticipation of the
current litigation. Accordingly, the court rejects defendants’
argunent in these respects.

It is well settled that the attorney-client privilege applies
to communi cations between an attorney and client but not to the
facts underlying these communi cations. Upjohn, 449 U. S. 383, 395
(1981). The party seeking the application of the attorney-client
privilege bears the burden of proving all of its elenments. In re

Bruce Lindsey, 158 F.3d 1263, 1270 (D.C. Gr. 1998). Li ke al

privileges, the attorney-client privilege nust be narrowy

construed. See Mead Data Central, Inc. v. United States Dep't of

the Air Force, 617 F.2d 854, 862 (D.C. GCr. 1977). The attorney

wor k- product privilege, on the other hand, cases a wder but
related net. Material prepared in anticipation of litigation may

be di scovered only upon a showi ng by the requesting party that it
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has a substantial need for this material and that this information
cannot be ot herw se obtai ned.

Upjohn Co. v. United States, 449 U S. 383 (1981), is

instructive on the extent of the application of the attorney-client
and attorney work-product privileges in the context of this case.
As described above, the ultimate facts apparently sought by
plaintiffs are di scoverable unless privileged. The real question
(under the assunption already nentioned) is whether plaintiffs
should be able to elicit these facts from governnent counsel who
are handling this case.

I n Upjohn, the general counsel for defendant Upjohn was
informed that one of its subsidiaries had nade questionable
paynents to foreign governnmental officials in order to secure
governnment business. 1d. at 386. Upjohn internally investigated
this matter. |In conducting this investigation, Upjohn s attorneys
guestioned forei gn managers by questionnaire and had the responses
returned to the general counsel. The general counsel and outside
counsel conducted interviews of the recipients of t he
guestionnaires, from which counsels’ notes and nenoranda were
generated. 1d. The Internal Revenue Service, in connection with
an examnation of the tax inplications of these paynents to the
foreign officials, sought production of the questionnaires, the
responses, the notes taken by counsel, and the |egal nenoranda

generated as a result of the interviews. 1d. at 388.
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The Supreme Court held that certain materials sought by the
| RS, which were generated in connection with Upjohn’s counsels’
interviews of Upjohn enployees, were protected by the attorney-
client and attorney work-product privileges. In so holding, the
court noted that the governnent, as the party seeking discovery,
“was free to question the enpl oyees” who had been interviewed by
Upj ohn’s counsel .* 1d. at 396. The Court noted that it probably
woul d have been nmuch nore “convenient” for the IRS to obtain this
same information efficiently by securing the materials directly
fromcounsel, but went on to point out that “[d]iscovery was hardly
intended to enable a | earned profession to performits functions .

on wits borrowed fromthe adversary.” 1d. This discussion of
the application of the privileges nicely resolves the dispute
currently before the court.

Plaintiffs are not entitled to borrow opposing counsel’s
“Wwts” to learn facts sinply because those facts are ultimtely
di scoverable. Assum ng governnment counsel were deposed as to the
substance of conversations wth the interviewed enployees, the
testinony would undoubtedly be perneated by counsel’s |egal
opinions. Plaintiffs are not entitled to this information because
of the attorney-client and attorney work-product privileges. The
attorney-client privilege “exists to protect not only the giving of

pr of essi onal advice to those who can act on it but also the giving

“The defendants in Upjohn had voluntarily provided the
governnment with a list of witnesses. |d.
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of information to the lawer to enable him to gain sound and
inforned advice.” 1d. at 390. The court believes that, in the
current context, the substance of conversations between gover nnment
counsel and governnent enpl oyees woul d i npi nge upon the substance
of such protected comuni cations, thereby triggering the attorney-
client privilege, along the way dragging in counsel’s nental
inpressions in fornmulating the interview and in renmenbering what
testimony he or she considered inportant, thereby triggering the
attorney work-product privilege. Therefore, plaintiffs are not
entitled to the substance of these conversations w th governnent
enpl oyees or materials generated originally by or for counsel in
connection with the Westfall Act certification (as the latter would
be material generated in anticipation of litigation).

However, this hol ding does not preclude discovery of all of
the matter plaintiffs seek. As in Upjohn, plaintiffs are entitled
to the identities of witnesses with know edge of relevant facts.
This information does not involve confidential comunications and
the identities, by thenselves, do not reveal any |egal opinion or
strategy. The sane can be said of docunents that were relied upon
in connection with the scope-of-enploynment determ nation—.e.,
docunent s contenporaneous with the actions taken by the individual
defendants that serve as the basis of the scope-of-enploynent
determ nation, as opposed to docunents generated as a result of any
such investigation, which the court has already held to be
privil eged.
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Subject to the limtations of privilege, “[mutual know edge
of all the relevant facts gathered by both parties is essential to

proper litigation.” H ckman v. Taylor, 329 U S. 495, 507 (1947).

The court’s ruling today excises the clearly privileged matters
involved in plaintiffs Rule 30(b)(6) request but allows them an
avenue to receive this discoverable information they legitimtely

seek.

[11. Concl usion

The court’s ruling today is five-fold. First, defendants
nmotion to quash nust be deni ed because they have not shown that,
af ter reasonabl e preparati on, governnent counsel handling this case
would be the only appropriate designee under FeED. R Qv. P.
30(b)(6). Second, plaintiffs seek di scoverabl e i nformati on i nsof ar
as they seek facts reasonably related to whether the individua
defendants acted within the scope of their enploynent, regardless
of defendants’ Westfall Act certification involving these facts or
the standard of review this court nust apply in review ng that
certification. Third, plaintiffs may not di scover the substance of
communi cati ons between governnent counsel and the governnent
enpl oyees interviewed by governnent counsel, based on the
applicability of the attorney-client and attorney work-product
privil eges. Fourth, plaintiffs may not discover docunents
generated by or for governnment counsel as a result of governnent
counsel s’ interviews of enployees pertaining to the Westfall Act
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certification, based on the applicability of the attorney-client
and attorney work-product privileges. Fifth, and consequently,
plaintiffs may di scover fromgovernnment counsel only the identities
of those people with know edge of relevant facts | earned of by the
government in connection with the Westfall Act certification, and
cont enpor aneous docunents received that nmay provide facts relied
upon in connection wth the certification.

For these reasons, the court HEREBY ORDERS t hat:

1. Def endants’ Motion to Quash Plaintiffs’ Subpoena for the
Deposition of Governnment Counsel and for Expedited Considerationis
DENI ED.

2. I n accordance with Rule 30(b)(6) of the Federal Rules of
Cvil Procedure, defendants shall produce docunents responsive to
and designate an appropriate person to testify about the nmatters
described by plaintiffs in their subpoena duces tecumand noti ce of
deposition, to the extent these matters have been deened rel evant
and non-privileged by the court.

3. Plaintiffs areentitledtothe identities of those people
w th know edge of relevant facts |earned of by the governnent in
connection with the Westfall Act certification. Plaintiffs are
also entitled to contenporaneous docunents that may provide facts
relied upon in connection with the certification.

4. Plaintiffs may not seek to discover by deposition of

gover nment counsel the substance of comruni cati ons between opposi ng
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counsel and the enpl oyees they interviewed in connection with the
Westfall Act certification.

5. Plaintiffs may not di scover docunents generated by or for
gover nnment counsel as a result of governnent counsels’ interviews
of enpl oyees pertaining to the Westfall Act certification.

SO ORDERED

Dat e: Royce C. Lanberth
United States District Court
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